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1. The charges against Mr. Morphew were dismissed on April 18, 2022."

2. Prior to the dismissal, defense counsel asked this Court to order the retum of the

property. This Court directed the parties to confer and let the Court know if there were

disagreements. And, upon conferral to follow up with the Court ifnecessary.

3. Undersigned counsel have attempted that conferral and the prosecution has refused

to release anyof Mr. Morphew’s property.

4. The prosecution has been in possession of the Morphew’s property for over two

years. The items have been photographed, swabbed, tested, and downloaded. There is no link

between the property to the location or circumstancesof Mrs. Morphew’s disappearance. In fact,

there has been a sighting ofawoman as recently as May 2022 who has a close resemblance to

Mrs. Morphew which the defense notified the prosecution about, but does not appear the

prosecution has followed up. The defense is investigating this lead. Additionally,the defense has

not seen or heardofany discovery or searching of a body up above Mr. Morphew's old residence

- the region which appears to be bone dry at this time. See Footnote 1.

5. The property is not contraband.

6. The Sheriffis in possessionofhundredsofitems, however the following numbered |

items 1-97 are the items Mr. Morphew requests be returned: |

|

"The prosecution has indicated it could re-charge Mr. Morpherifthey find Ms. Morphew’s body |
which they believe to be near the Morphew’s old home buried under five (5) feet ofsnow. This is |
unlikely, in consideration ofthe extentofthe search conducted around Mr. Morphew’s old home,
and the lackofbarriers to search in that area inthe lasttwo years. Attached are photosofthe area
abovethe Morphew’s old home, taken on April 24, 2022 and photos of the region taken the week
of May 16,2022. See Exhibit A to this motion. The prosecution said many times throughout the
litigation, they do not know what happened to Mrs. Morphew, and only supplied the Court with
speculation, hunches, and misrepresentations.
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7. The prosecution has copied and preserved the paper documents. The electronic

items including the SD cards have been removed and copied, or downloaded by the prosecution's

purported experts.

8. Someofthe items identified in the above property chart are of sentimental value.

“This includes someofthe huntinggear which isexceptionallycostly and cannoteasily be replaced.

9. The only theory ever put forward by the prosecution regarding any weapon being

utilized in the alleged murder was that perhaps a Dart Marlin Rifle was involved; as it tums out,

that rifle was tested by the prosecution's firearm expert in 2022, and as it was seized, it was

inoperable. Mr. Morphew does not request returnofthat item.

10. Mr. Morphew has a right to return of his property once all evidentiary uses have

been completed. People v. White, 701 P.2d 870 (Colo. App. 1985).

11. In White, a police officer's service revolver, which was allegedly used by the

defendant to commit second degree murder, was seized from the defendant at thetime of his arrest.

1d. at 870. The defendant was acquitted at trial, and, six days later, the police officer filed a motion

for the retum of the revolver. Zd. The trial court denied the motion, and, on appeal, the court of

‘appeals reversed and remanded for the trial court to order the returnofthe revolver, finding it was

not contraband nor the fruit of illegal activity by the police officer. /d. at 871.

12. To recover property seized as part of criminal proceeding, a defendant may filea

verified motion seeking the retumofthat property with the same court in which the charges were

brought. People v. Rautenkranz, 641 P.2d 317, 318 (Colo. App. 1982). Mr. Morphew has verified

this petition.

? |
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13. Upon Mr. Morphew’s request, as is made herein, this Court must hold an

evidentiary hearing. City & Cly. of Denver. DesertTruckSales, Ine, 837 P.24759, 768 (Colo.

1992); Rautenkranz, 641 P.3d at 318.

14. Mr. Morphew need establish only a prima facie caseofownership. A prima facie

case requires only that Mr. Morphew showthatthe items were seized from him in connection with

the investigation and the itemsare being held by law enforcement authorities. /bid. “Evidence of

seizure from the defendant is prima facie evidence ofhisorher ownershipof theproperty.” People

v. Hargrave, 179 P.3d 226, 228 (Colo. App. 2007), citing People v. Buggs, 631 P.2d 1200, 1201

(Colo.App.1981).

15. Upon establishment of the prima facie case, the burden then shifts to the

prosecution to prove by a preponderanceofthe evidence that the items are the fruit of (or are

connected to) an illegal activity. People v. Ward, 685 P.2d 238, 239-40 (Colo. App. 1984) (“Once

a defendant has made a prima facie showingofownership of the seized property. .. the burden

shift to the prosecution to show that the property was the fruit ofan illegal activity... orto show

a connection between the seized property and criminal activity.”) (citing People v. Bustam, 641

P.2d 968 (Colo. 1982). |

16. It would violate due process if law enforcement could simply seize property and |

retain it indefinitely after the charges have been dismissed. By keeping Mr. Morphew’s property,

the prosecution is essentially keeping the false charges alive, a cloud of suspicion over his head |

and his life, and is akin to keeping Mr. Morphew on an unlawful personal recognizance bond. Mr. [

Morphew is presumed innocent and shall be treated as so. Both the U.S. Constitution and the

Colorado Constitution prohibit government takingsof property without due process of law. U.S.

Const., amend. XIV; Colo. Const. art. II,§ 25. Barry, Mallory, and Macy Morphew also have the
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“natural, essential and inalienable” right to acquire, possess and protect their property. Colo.

Const, art. II, § 3. They have the right to “keep and bear arms” in defenseoftheir homes, persons,

and property. Colo. Const. art. II, § 13. See also U.S. Const,, amend. I (the Government may not

infringe the right of the people to keep and bear arms). All of these constitutional rights are

presently being violated by the deprivationoftheir property, including their firearms.

WHEREFORE, Mr. Morphew requests that ths Court enter an order that law enforcement

andlor the District Attorney shall return his property forthwith. Altematively, to preserve costs

Mr. Morphew requests a hearing on this Motion via Webex.

Respectfully submitted this 26th dayof May 2022.

EYTAN NIELSEN LLC

s/Iris Evtan
Iris Eytan, #29505

FISHER & BYRIALSEN, PLLC
Jane Fisher-Byrialsen
Jane Fisher-Byrialsen, #49133

SAMLER AND WHITSON

Hollis Whitson
Hollis Whitson, #32911
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VERIFICATION

1, Barry Morphew, state upon my oath that I have reviewed the foregoing motion and its attachments,

including the property chart, and attest that the contents ere rue and correct tothebestofmy knowledge

and belief.

aMorphew

COUNTY OF DENVER )
) ss.

STATE OF COLORADO)

‘The above and foregoing was subscribed and swornbeforeme using audio-video technologythis.Jus wn

dayof May, 2022, by Barry Morphew. 7 : 000

TONYA L. HOLLIDAY
Notary Public
StateofColorado

My Commission Expires:D -lo- 2034 |

|

Notary PutiicStato of ColoradoNotary D # 20074036735 . (My Commission Expiras 05-16-2024

[
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CERTIFICATE OF SERVICE
1 hereby certify that on this 26th day of May 2022, a true and correct copy of the foregoing
VERIFIED MOTION [D-104] was served via CCE as follows: 11® Judicial District Attorney's
Office, 101 Crestone Ave, Salida, CO 81201

s/Tonya Holliday
Tonya Holliday
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